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Proposed Rulemaking Related to Case No. 98-0452-E-G1 
Restructuring of the Electric Utility Order GO-255 
Industry in West Virginia 

Reply Comments 
West Virginia - Ohio Valley Chapter 

National Electrical Contractors Association 

These reply comments are submitted on behalf of the West Virginia - Ohio Valley 

Chapter of the National Electrical Contractors Association (NECA) and are directed to the 

Commission’s proposed Rules for the Government of Electric Utilities, Electric Service 

Providers and Retail Electric Service (Series 3) as issued in Order No. 255, 16 August, 

2000. 

I. General Reply Comments 

The initial comments filed in this Case concerning the Commission’s Proposed 

Code of Conduct continue to reflect the fundamental differences between the incumbent 

utility monopolies and all other parties impacted by restructuring in West Virginia. In 

general, the incumbent monopolies desire a Code with as few limitations and restrictions 

on their conduct as possible. In contrast, parties whose ability to remain economically 

viable, who wish to enter into the newly deregulated energy commodity markets, or who 

seek to protect ratepayers desire a strong Code which provides clear and enforceable 

limitations on conduct which can result in unfair or discriminatory business practices, or 

unjust and unreasonable rates and a decline in reliable service. 



The degree to which non-utility parties in this proceeding agree on the need for a 

strong Code should be given considerable weight by the Commission in promulgating a 

final Code. The diversity of the parties, which include labor unions, large and small 

business representatives, consumer and environmental advocacy groups, and competitors, 

coupled with their unanimity of position should indicate that a code which favors the 

incumbent monopolies will neither serve the interests of the public nor fulfill the 

Commission’s statutory duty. 

Despite nuances, the non-utility parties are in general agreement that any final Code 

should, at minimum: 

require the separation and establishment of distinct corporate entities for regulated 

and non-regulated activities and operations; 

prohibit cross-subsidization and cost shifting; 

apply to all unregulated affiliates of an LDC and not be limited to those in the 

commodity energy business; 

prohibit, with minimal exception, the sharing of office space, facilities, equipment 

and vehicles; 

restrict the transfer and sharing of personnel and employees; 

institute asymmetric transfer pricing rules utilizing market value; 

prohibit joint advertising; and, 

require separate accounts and records. 

In contrast, the utilities argue that even the Commission’s spare Code proposal is 

too stringent and exceeds the Commission’s authority. 
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NECA respectfully cautions the Commission as to the potential consequences of a 

weak code and the failure to establish truly competitive markets for energy and energy 

services. Codes which favor incumbent utilities have discouraged the entry of competitors 

into the deregulated marketplace with consequent negative results. Where utilities have 

been able to retain the advantages of their incumbent monopolies and transfer these 

advantages to their unregulated competitive operations, competitors have shunned the 

deregulated market and consumers have not secured the benefits which vigorous 

competition can be expected to bring. 

For those who compete with the incumbent monopolies and their unregulated 

affiliates, the Code of Conduct may be all that stands between them and the creation of 

unfair competitive advantages which threaten their continued viability or erect 

insurmountable barriers to entry. Contrary to the assertions of some utility commenters,’ 

existing antitrust laws are generally inadequate to protect competitors from the exercise of 

some monopoly power. The Federal Trade Commission (FTC) has commented on this 

problem on several occasions. 

“Current antitrust laws are not designed to address the mere possession of 

market power or the legitimate acquisition of or increase in market power 

through lawful regulatory processes Given widespread evidence of 

continued vertical discrimination concerns . ..and similar incentives that 

regulated utilities have to favor their unregulated affiliates in other aspects of 

‘See, for example, initial comments of Dominion Resources, at p, 2. “Furthermore, adequate consumer 
protections for non-commodity goods and services are already in place .” 
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their operations, [a state commission] may wish to take into account the 

strong likelihood that certain joint activities or substantial transactions 

between a regulated utility and one of its unregulated affiliates, other than an 

arms-length purchase in an open’ market, represent a potential threat to 

competition.’ 

II. Authority of the Commission 

In their initial comments, both AEP and Dominion question the Commission’s 

authority with respect to several sections of the proposed Code. In their comments, the 

utilities mischaracterize the proposed rules as attempting to regulate “non-regulated” 

businesses of the LDC. NECA does not interpret the rules in that light. 

First, the proposed rules are aimed at the conduct of the regulated entity and not that 

of the unregulated entity. Proposed rules 150-3- 15.1 .a.2 and a.3 address the need to 

functionally separate non-regulated businesses from regulated distribution and 

transmission operations and to submit a plan therefor. 

The proposed code does not prohibit an LDC from engaging in unregulated business. 

It would require only that it do so through a separate and distinct entity which can be in 

common ownership and control with the LDC. There is no requirement of divestiture. 

Functional unbundling of non-regulated business activities from regulated operations will 

assist in meeting the objective of preventing cross subsidization and make tracking of 

utility-affiliate transactions easier. 

‘StaffReport: Competition and Consumer Protection Perspectives on Electric Power Reform, 
Federal Trade Commission, July 2000, pp. 7 and 16. 
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These rules provide direction to the LDC, not to its unregulated operations, as to the 

proper structure of an LDC. As such, these rules are entirely in keeping with the 

jurisdiction and authority of the Commission to regulate practices, services, and rates of 

public utilities within West Virginia. 

The Commission’s authority in this regard is exceptionally broad. The jurisdiction 

of the Commission to supervise and regulate the charges and services of a public utility is 

limited only by the requirements that the exercise of its powers “shall not be contrary to 

law and that they shall be just and reasonable.” 3 

In Boegs v. Public Service Commission4 it was held that the function of the 

Commission is to: 

. require such entities [public utilities] to perform in a manner designed to 

safeguard the interests of the public and the utilities. Its primary purpose is to 

serve the interests of the public.” In another case, it was held that the 

function of the Commission was to: 

. . . regulate and disapprove any dishonest or clearly inefficient conduct and 

practice by the utility.5 

Secondly, the conclusions of AEP that West Virginia Code 824-2-l 8 confers no 

additional powers on the Commission are wrong. The legislature’s directive at §24-2- 

18(6)(M) is explicit. It is required that the Commission devise a code of conduct which, 

SmeExRel. City of Wheeling v. Renick, 145 W.Va. 640, 116 S.E.Znd 763 (1960) 

4 Bogs VPublicSeryice Comm. 154 W. Va. 146,174 331 (1970). SE2” 

’ Lumberport-Skinnstor Gas Co. Y Public Service Comm., 165 W. Va. 762,271 S.E. 2* 438 (1980) 
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among other things, ensures “that regulated industries do not subsidize non-regulated 

industries and businesses.” In order to carry out this imperative, and to effectuate its 

general rate making powers, the Commission must exercise its jurisdiction over a utility’s 

unregulated activities to the extent necessary to assure just and reasonable rates for, and the 

adequate provision of, regulated utility services. 

NECA notes that several existing Code provisions confer power upon the 

Commission to assert jurisdiction over the conduct of a utility in its dealings with 

affiliates. Specifically, the Commission may investigate and review transactions between a 

utility and its affiliates in order to determine just and reasonable rates.6 Similarly, it may 

audit or investigate management practices and policies in order to determine if the utility is 

operating with efIiciency.7 No public utility may transfer, lease, sell, or otherwise dispose 

of its equipment, business or other property without first obtaining approval of the 

Commission. Nor may a utility enter into any contract or arrangement with any affiliated 

company without Commission approval.’ Finally, in this last regard, the Commission has 

the power to administer and enforce such authorities by such rules, regulations, or orders 

as it deems necessary.’ 

Furthermore, it is settled in West Virginia that, despite the right of a public utility to 

conduct business with unregulated third parties or to enter into contracts or agreements 

6 524-Z-3 W. “a. Code(1993) 

’ Ibid. 

* W. Va. Code $24-2-12 

’ Ibid. 



with such parties, it may only do so where such contracts do not impair the obligation of 

the utility to discharge its public duties.“’ 

Further, 

.the principle is %-nly established that all contracts made by a utility 

relating to the public service must be deemed entered into in contemplation 

of the exercise by the state of its regulatory power whenever the public 

interest may make it necessary...” 

NECA also draws attention to other provisions in W. Va. Code $24-2-18 which 

enhance the Commission’s authority. In addition to its other powers and duties, the 

commission was authorized: 

(1) To develop, in consultation with all interested parties, a deregulation plan 
to allow deregulation of existing utility generation assets and direct access 
by retail customers to competitive electric power supply markets and which 
is consistent with the legislative findings set forth in subsection (a) of this 
section; 

(2) To prescribe, by order or rules, procedures and standards for the 
marketing of power supply in the state; and 

(3) To resolve all issues necessary to provide for an orderly transition from 
the current regulated structure to a system of direct retail access in a fully 
workable competitive power supply market in a manner that is fair to 
customers, electric utilities and other affected parties.‘* 

10 Unired Fuelgas Co. Y Baffle, 153 W. Va. 222; 161 SE 2”d 890. 

” Ibid. 

‘* W. Va, Code $24-2-18 (7,) (1) -(3). 



Elsewhere in the enabling Act, the Commission is directed to assure that customers 

have meaningful choices among electricity providers and that customers are protected from 

anticompetitive behavior, poor service, and unfair billing, collection and disconnection 

procedures. The Commission must also ensure that the Plan is conditioned upon workable 

competition with a level playing field for all buyers and sellers, and provides for a code of 

conduct for electric service providers to be established by commission rule. I3 

From the mandates of 324-2-I 8, when considered along with other existing Code 

provisions, it can be concluded that the Commission can rightfully exercise jurisdiction to 

devise a code which directs the LDC to conduct its arrangements and transactions with its 

unregulated affiliates in such a manner which does not result in cross-subsidization or 

impair the reliability or rates of its service, including by means of separating regulated and 

unregulated businesses into distinct corporate entities. 

AEP’s self-serving pronouncement that “the generally understood intent of a code of 

conduct is the regulation of conduct between the continued regulated business, the LDC, 

and the newly deregulated business, generation . ..” should be rejected by the Commission.14 

It most assuredly is not the understanding of NECA that a code of conduct is so limited in 

its application. Indeed, it is the understanding of NIXA, and apparently of other non-utility 

parties to this Case as well, that the intent of the Code is to apply to transactions between 

I3 W. Va. Code 5 24-Z-18 Q) and (J). 

I4 See, Initial Comments of Appalachian Power Company and Wheeling Power Company, dibla American Electric Power, Appendix 
A, page 3. 
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the regulated LDC and all of its unregulated affiliates, regardless of whether they are in the 

generation business. 

Nor does NECA agree that the term “conduct” is too vague to impart direction or 

jurisdiction to the Commission. The Public Service Commission has broad power in 

supervising and regulating the actions of utilities within its jurisdiction, especially in the 

respects provided for in the statutory provisions by which authority is conferred. United 

Fuel Gas Co. v. Public Service Commission, 154 W, Va. 221, 174 S.E.Znd 304 (1969). 

Similar terms and phrases are found in the present Code. For example, Section 24-2-2 of 

the West Virginia Code provides the Commission with jurisdiction over “methods and 

practices” of public utilities. Such terms are no more explicit than “conduct” and have 

withstood judicial scrutiny. 

NECA also notes that similar challenges to the authority of state regulatory 

commissions to require separation and institute codes of conduct which address utility- 

affiliate transactions have failed. Most recently, Maryland reviewed its authority under 

statutory provisions similar to those of West Virginia. In particular, the Maryland 

deregulation legislation requires its Commission to, among other things, ensure creation of 

competitive electric markets with appropriate customer safeguards; adopt appropriate 

codes of conduct; develop policies against discrimination; adopt complaint and 

enforcement procedures. This parallels the West Virginia language. 

In addition, Maryland law requires the Commission to order electric companies to 

adopt policies and practices reasonably designed to prevent: 
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. . . discrimination against a person, locality, or particular class of service or 

give undue or unreasonable preference in favor of the electric company’s 

own electricity supply, other services, divisions, or affiliates, if any; and(ii) 

any other forms of self-dealing or practices that could result in non- 

competitive electricity prices to customers. 

This language is quite similar to that at W.Va. Code $24-3-2 which states that: 

It shall be unlawful for any public utility... to make or give any undue or 

unreasonable preference or advantage to any particular person, company, 

firm, corporation or locality or to subject any particular person . . To undue 

or unreasonable prejudice or disadvantage in any way whatsoever. 

Given the similarity of legislative history and language, NECA believes that the 

Commission here, like the Commission in Maryland, can reasonably conclude that it has 

the authority to order separation, apply the provisions of the Code of Conduct to an LDC 

and all of its unregulated affiliates. 

Once separation between regulated and unregulated business activities is achieved, 

NECA believes that the only products and services offered by the regulated LDC should be 

those which are in furtherance of the LDC’s public utility function. Competitive products 

and services should be offered through competitive affiliates, as is the intent of the 

proposed Code. Under such a structure, it is appropriate that the LDC’s offerings should be 

tariffed. 
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Conclusion 

NECA urges the Commission to reject the arguments of the incumbent monopolies 

and to require separation of regulated activities from all unregulated operations and to 

extend coverage of the Code to all unregulated affiliates of an LDC. NECA also urges the 

Commission, once again, to be mindful of the consensus among all other parties as to the 

language and structure of the Code and to return to the intent and format of the May 24” 

“Strawman” proposal. 

Respectfully submitted, 

WEST VIRGINIA - OHIO VALLEY CHAPTER 
NATIONAL ELECTRICAL CONTRACTORS ASSOCIATION 
By Counsel 

w-d &I@ 2) 

FLAHERTY, SENSABAUGH & BONASSO, PLLC 
P. 0. Box 3843 
Charleston, West Virginia 25338-3843 
(304) 347-4234 
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I, J. Tyler Dinsmore, counsel for National Electrical Contractors Association, hereby 
certify that a copy of the foregoing document, “Reply Comments, West Virginia - Ohio Valley Chapter, 
National Electrical Contractors Association” to the Proposed Rulemaking Related to Restructuring of 
the Electric Utility Industry in West Virginia was served this __ day of October, 2000, by first class 
mail, upon each party listed below: 

bounsel for National Electrical Contractors Association 


