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Re: Case Number 98-0452-E-G1 
General Investigation to Determine 
Whether West Virginia Should Adopt a 
Plan for Open Access to the Electric 
Power Supply Marked and for the 

Development of a Deregulation Plan 

Dear Ms. Squire: 

Please find enclosed for tiling the original and fifteen (15) copies of the Post Hearing 
Brief of the West Virginia Citizen Action Group and the West Virginia Environmental Council. 
If you have any questions concerning this matter, please do not hesitate to contact me. 

Respectfully, 

Andrew .I. Katz 



POST HEARING BRIEF OF THE WEST VIRGINIA CITIZEN ACTION GROUP AND 
THE WEST VIRGINIA ENVIRONMENTAL COUNCIL 

The West Virginia Citizen Action Group (WV-CAG) and the West Virginia Environmental 

Council (WVEC) respectMy submit this brief memorandum to summarize their position on this 

important consumer and environmental issue that will affect a vast majority of West Virginia’s 

citizens. WV-CAG and WVEC testified during the week of August 17, 1999 under the Commission 

procedural schedule for Issues 1 and 2. 

In their written testimony, WV-CAG and WVEC outlined environmental and consumer 

protections that should be included in any deregulation plan in order to benefit the citizens of West 

Virginia. The following summary outlines how WV-CAG and WV!X’s proposals apply to West 

Virginia Code Section 24-2-18. The requirements proposed by WV-CAG and WVEC generally 

address Criterion A of the statute (Is the plan in the best interest of West Virginia electric energy 

consumers?) and specifically address Criteria F (Does the plan impact compliance with environmental 

rules?), G (Does the plan consider and maintain the public benefits of energy efficiency, renewable 

resource technology and research and development?), H (Does the Plan encourage the continued and 

expanded use of West Virginia coal, oil, natural gas and other energy resources?), I (Does the Plan 

assure that customers have meaning&l choices among electricity providers?) and L (Does the Plan 

address and maintain adequate protections for low-income consumers?). WV-CAG and WVEC 

propose the following: 

Renewable Portfolio Standard 

This provision would require that utilities generate a portion oftheir electricity from 

renewable sources (e.g., wind, solar, biomass) and applies under Criteria G, H, and I of the statute. 

In other states where deregulation has already taken place, such as Pennsylvania, switching to a 
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“green” provider is the major reason why consumers are changing electric companies. States across 

the nation provide West Virginia with a preview of what to expect under deregulation. For example, 

in California last year, roughly half the residential consumers who have switched electricity suppliers 

have chosen green power and some retailers, manufacturers, and local governments have committed 

to buying green power (US Environmental Protection Agency). Since no utility in West Virginia has 

announced any plans to provide renewable electricity, a mandate is the only way to provide the 

meaningful energy choice that many customers want most. Surveys in surrounding states showed 

that 20 to 30 % of customers are willing to pay premium prices for electricity from renewable 

sources. A renewable portfolio standard of 7 % by 2010, similar to that proposed in federal 

deregulation plans, may not be enough to fully meet this demand, but it would at least allow 

generators to overcome existing market barriers and begin a smoother transition to the energy 

sources that customers increasingly demand. 

One additional approach to encourage generation of renewable energy is to include “net 

metering” provisions for small generators. This option, which has been adopted in several states, 

would allow homeowners and small businesses that generate more renewable energy than they use, 

to return that electricity to the grid and “run their meter backwards.” By allowing investors who 

develop renewable energy sources to realize an additional return on their investment, this provision 

would go a long way toward meeting the renewable energy goals of a renewables portfolio standard. 

Furthermore, because West Virginia’s wind, solar, and biomass energy resources are 

currently under utilized, a mandate is the only way to assure even a partial utilization of energy 

resources that are currently untapped. And because several states have mandated a renewable 

energy portfolio standard for electric generators supplying their customers, West Virginia needs a 

comparable standard simply to continue and expand sales of electricity generated from non- 
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renewable fuels. In short, without a renewable portfolio standard, a deregulation Plan is unlikely to 

meet the goals of Criterion H. 

Emissions Disclosure 

In order to allow consumers to make an educated choice when considering a change of 

providers, WV-CAG and WVEC propose that any deregulation plan require all suppliers to provide 

information on pollution and contaminant emissions that are created during their generation process. 

Consumers want both environmental and pricing information and this provision would help them to 

make an educated, meaningful choice. And since a requirement for emissions disclosure has been 

implemented in several surrounding states, generators will already be supplying this information to 

customers in those states. Therefore, little additional burden to the generator is added by this 

requirement. This provision specifically applies to Criteria F, G, and I and generally to Criterion A. 

Green Labeling 

As with a renewable portfolio standard, research, and testimony from other witnesses, shows 

that in states where deregulation has occurred, one of the main catalysts for a consumer to switch 

providers is the availability of a “green” marketer. These marketers, and others in the market place, 

should be required to provide uniform disclosure information so that consumers can effectively 

compare providers. Again, both organizations support any information that helps consumers to 

make an informed, meaningful choice. The experience of other states is instructive and convincingly 

refutes a central tenant of industry testimony: in a deregulated environment, a large proportion of 

the customers who make a choice, do NOT choose the cheapest provider, they choose the 

“greenest” provider. Green labeling provisions are essential to assure that customers who choose to 

pay more for a greener energy source are actually getting what they want. Finally, information such 

as green labeling of emissions disclosures is required if West Virginia consumers are going to have 
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“true” choice in how their energy needs are met. Without information, all energy sources seem the 

same and no choice is possible. This provision specifically applies to Criteria G and I and generally 

to Criterion A. 

Phase-Out of Grandfathering and Variances for Older Power Plants 

Deregulation is motivating utility companies to increase power generation at some oftheir 

dirtiest, oldest plants that are grandfathered from certain Clean Air Act requirements (NESCAUM, 

Air Pollution Impacts of Increased Deregulation in the Electric Power Industry). This is contributing 

to the current air quality problems being experienced in West Virginia, threatening compliance with 

Criterion F. Because of increases in emissions of nitrogen oxides and other ozone precursors from 

power plants in West Virginia and throughout the Ohio River valley, nonattainment of ozone 

standards is occurring over much of West Virginia. WV-CAG and WVEC propose that the 

Commission follow in the footsteps of other states, such as Texas, that are requiring a reduction of 

emissions from these plants. In fact, complete elimination of variances and grandfathering and 

attainment of new source performance standards is required for any generators supplying electricity 

under Rhode Island’s deregulation plan. This provision specitically applies to Criteria F and G and 

generally to Criterion A. 

Public Renefits Fee 

A small fee of 0.1 cent per kilowatt-hour would be in line with similar recommendations by 

other stakeholders, including the West Virginia Community Action Directors Association 

(WVCADA), and could be used to fund assistance to low-income consumers, research and 

development for renewable energy technology, and hmding for weatherization and energy 

conservation programs. Although a uniform fee best provides “a level playing field for all buyers. ..“, 

a cap for large users, as proposed by the WVCADA, is a reasonable compromise. WVCADA also 
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pointed out that assistance to low-income consumers helps to lower the utility’s credit and collection 

costs. This provision generally applies to Criterion A and specifically applies to Criteria G, H. and L. 

Statute 

In terms of Criterion A, the WV-CAG and WVEC proposals are structured to protect the 

interests of West Virginians and help to ensure that they are no worse off under a deregulated 

marketplace. All five points do so either by consumer or environmental protection provisions. 

In terms of Criterion F, any plan that is adopted by the Commission should consider that 

West Virginia is already in non-compliance for EPA’s new 8-hour ozone standard across much ofthe 

state. The Commission and its stakeholders have decided in sub-committee that the state agencies 

(Division of Environmental Protection) will enforce environmental regulations. However, the DEP is 

currently involved in a lawsuit with the US Environmental Protection Agency over clean air 

regulations. While it can be argued that the Commission is not authorized to enforce environmental 

standards, it is the Commission’s responsibility, as deemed by this statute, that no consumer is worse 

off under deregulation. It is the position of WV-CAG and WVEC that without the inclusions of 

these provisions, ozone-causing emissions will worsen, and West Virginians will face an even greater 

health risk than under the present system. 

The five WV-CAG and WVEC requirements separately address all elements of Criterion G. 

The proposals are similar to those adopted in other states. Again, Texas is an example of where the 

new deregulation legislation requires the addition of 2,000 megawatts of new renewable capacity by 

2009. Renewable energy is the market of the future. Federal facilities are continuing to pursue 

green power and are the nation’s single largest electricity consumer. Renewable energy sources are a 

renewable economic development tool. 
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Furthermore, the renewable energy portfolio standard, along with emissions disclosure and 

the green labeling requirements, help address Criterion H. Since approximately two-thirds of the 

electricity generated in West Virginia is sold out of state, it is critical to the state’s economy and to 

future sales of coal-fired electricity that a deregulation plan not preclude sales to those states that 

adopt more stringent requirements. If these provisions are not included in a deregulation Plan 

adopted in West Virginia, our energy exports will be relegated to an ever decreasing share of the 

market. 

WV-CAG and WVEC conclude that the Public Service Commission can make decisions to 

ensure that consumers will have a meaningful choice, as required under Criterion I, and that there 

will be many sellers of electricity should deregulation occur in West Virginia. Costs of a utility to go 

into a deregulated environment should not be charged only to customers who are choosing to switch. 

Care&l consideration should be given to any potential environmental consequences that will stem 

from West Virginia’s utilities operating under a deregulated marketplace. Since the state is already 

in non-attainment with regard to ozone, it would be difftcult for any new entrants since we are 

already exceeding pollution limits, not to mention the fact that West Virginia’s citizens are facing the 

public health hazards of unhealthy ozone levels. 

Additionally, through the public benefits fee, funds would be raised for assistance to tow- 

income consumers, energy conservation programs and renewables research and development, all of 

which are part of Criteria G, H and L. 

When considering if any plan is in the best interest of West Virginia’s ratepayers, the 

Commission should always consider that clean air, as well as a strong economy, is a commodity to 

which all West Virginias have a right. The Commission should consider the clear evidence of 

consumer demand for greener energy sources. And the Commission should consider the need for 
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West Virginia to continue its development of a sustainable economy based on renewable energy 

sources. 

West Virginia Citizen Action Group and 

West Virginia Environmental Council 

By Counsel 

Andrew J. Katz (6615) 
The Katz Working Families’ Law Firm, L.C 
1324 Virginia Street East 
Charleston, West Virginia 25301 



CERTIFICATE OF SERVICE 

I, Andrew J. Katz, do certify that I served an original and fifteen copies of the POST 
IIEARINC BRIEF of the West Virginia Citizen Aclion Group and the West Virginia 
Environmental Council on this the 2@ day of September, 1999 upon all parties of record by 
mailing a true copy thereof by first class United States mail, postage prepaid. 

Andrew J. Katz (66 15) 
The Katz Working Families’ Law Firm. L.C. 
1324 Virginia Street East 
Charleston, West Virginia 25301 


