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1

Q.

2
3

Please state your name, business address, employment, and experience in the
telecommunications industry.

A.

My name is Mark Pavol and my business address is 270 South Main Street, Flemington,

4

New Jersey, 08822. I am employed by X2Comm, Inc. and I am the President, Secretary

5

and Treasurer. I have over 15 years experience in the telecommunications industry

6

covering local and IXC operations.

7

Communications Commission (“FCC”) actions, state and local regulatory actions, and

8

prepared filings with the FCC, state and local officials on behalf of YMax

9

Communications Corporation ((‘YMax Communications”).

I have reviewed and analyzed Federal

10

Q.

Are you familiar with the issues in this complaint case?

11

A.

I am familiar with the issues of this matter due to my involvement with Wax

12

Communications as an outside telecommunications consultant. I have been involved

13

from the start of this inquiry process.

14

Q.

15
16

Please explain the corporate structure of YMax Communications and magicJack,
LP.

A.

YMax Communications is a Delaware corporation and magicJack LP (“magicJack”) is a
Both of these entities are subsidiaries of YMax

17

Delaware limited partnership.

18

Corporation, which is also a Delaware corporation.

19

Q.

20
21

Please explain for the Commission the magicJack* device and how it works, and
whether its purchase or use can be tracked to any particular individual or business.

A.

The magicJack device* weighs less than an ounce and is about the size of a cigarette

22

lighter. It plugs into the USB port of any computer wherever located. It is a completely

23

nomadic and portable device that a customer can use to make and/or to receive calk
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1

2

wherever in the country, or the world for that matter, he or she has a broadband
on. A customer who purchases the device and licenses the access software can

Hr

3

then, as part of the registration process, elect whether to subscribe to various services.

4

magicJack does not know where a purchaser intends to use a device, whether the

5

purchaser may be the user or who the user is and where they may live, from how many

6

locations the user intends to use it, or where the user may use it next. The vast majority

7

of magicJacks are sold through Radio Shack, Best Buy, Wal-Mart or other retail outlets.

8

magicJack does not collect customer information at the time of purchase from retail

9

stores. Neither YMax Communications, magicJack nor the retailer knows where a

10

purchaser intends to use a device, whether the purchaser may be the user, whether the

11

device was bought as a gift, where the user may live, or whether the user intends to use

12

the device fiom his or her home, office, vacation cabin or hotel. Indeed, parents have, for

13

example, bought a magicJack@specifically for a daughter away at college or a son in Iraq

14

so they can call family and friends, and children have bought a magicJack@specifically

15

for elderly parents spending the Winter in a Sunbelt state so they can remain in touch.

16

Neither YMax Communications, magicJack nor the retailer would know what county, or

17

even state for that matter, E911 fees-even if properly crafted with proper legal

18

authority-might

be applicable to any given purchaser or user.

19

Q.

Please explain the access software and licensing process.

20

A.

magicJack sells the magicJack@device and licenses the access software. If someone has

21

a magicJack@device, has a valid license for the software, and agrees to the applicable

22

Terms of Service, then they have the capability to use and are given the opportunity to

23

sign-up for various services. YMax Communications gives such customers the option of
CH5663351.4
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getting a phone number and of receiving calls, by subscribing to the magicIn@service.
2

magicJack gives such customers the option of making outgoing calls to the United States,

3

Canada, Puerto Rico and the Virgin Islands, by subscribing to the magicout@service.

4

One entity offers a service that permits users generally to receive calls that originate on

5

the PSTN. The other separately makes available a different service offering that permits

6

users generally to terminate calls to the PSTN. Customers can also choose whether to

7

purchase international calling minutes, sign up for voicemail, etc.

8

Q.

9

purchasers and users of magicJack@ devices sufficient to properly assess and

10
11

Do magicJack and YMax Communications have customer information about

attempt to collect a Kanawha County 911 fee from them?

A.

As noted earlier, the vast majority of magicJacks are sold through retail outlets.

12

magicJack does not receive customer information at the time of purchase fiom retail

13

stores. Neither YMax Communications, magicJack nor the retailer knows where a

14

purchaser intends to use a device, whether the purchaser may be the user, whether the

15

device was bought as a gift or where the user may live.

16

YMax Communications and magicJack do not know whether the user may use the device

17

for non-business or business purposes, or both. In either case, YMax Communications

18

and magicJack do not know the purchaser’s or the user’s primary residence or the site

19

where the device will primarily be used. As I explained, the magicJack@is a completely

20

nomadic and portable device that a customer can use wherever he or she has a broadband

21

connection. Customers are given the ability to pre-register multiple locations for 91 1

22

calling purposes and, because the device is so readily nomadic, to select one of their pre-

23

registered locations with one click each time they change locations. They can quickly
CH5663351.4
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1

and easily add new locations as well. Customers control what locations they enter and

2

when they choose to do so, and in what order they enter them (e.g., alphabetical, a typical

3

day’s travel schedule, or even randomly as they think of places they will be). There is no

4

indication of what may later turn out to be a customer’s primary place of use that day,

5

that week, that month or that season. The customer needs to renew his or her license

6

agreement upon the expiration of the one year license anniversary. At the time of

7

renewal, only payment information sufficient to renew the license is collected, which

8

may or may not be from the actual end user of the device and/or related to his or her

9

locations where the device might be used.

10

Q.

include an E911 fee as a line item on each West Virginia customer’s bill?

11
12

Are there other reasons as well why magicJack and YMax Communications cannot

A.

A magicJack@user who subscribes to either magicIn@service or magicout@service or

13

both is not billed for any interstate or intrastate calls, nor are they billed any monthly

14

fees. There are no invoices to the customer on which to include a separate line item

15

stating the amount of any fee that might be levied. There are no bills rendered at all, let

16

alone separately in each county in order to act as a billing agent for each county.

17

Q.

interconnected VoIP?

18
19

Are YMax Communications and magicJack engaged in the business of providing

A.

Based on my knowledge, experience and understanding of the FCC’s definition of

20

interconnected VoIP service, as defined at 47 C.F.R. 3 9.3, YMax Communications and

21

magicJack are not engaged in the business of providing interconnected VoIP service. In

22

adopting its mandates for interconnected VoIP service providers, the FCC defined

23

interconnected VoIP service for E911 and other purposes as one where, among other
CH5663351.4
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1

things, “the service offering permits users generally to receive calls that originate on the

2

PSTN and to terminate calls to the PSTN.” In re E911 Requirements for IP-Enabled

3

Service Providers, W e Dkt No. 05-196, First Report and Order and Notice of Proposed

4

Rulemaking, at 14 (released June 3, 2005) (emphasis in original). The FCC went on to

5

explain, “The rules we adopt in today’s Order also apply only to providers that offer a

6

single service that provides the functionality described above.” Id. at 14 n.78. In its

7

Notice of Proposed Rule Making, the FCC noted that the scope of its Order is limited to

8

providers of interconnected VoIP services. It did seek comment on whether to extend

9

those obligations to providers of other VoIP services not covered by the rules being

10

adopted. The FCC tentutivelv concluded that “a provider of a VoIP service offering that

11

permits users generally to receive calls that originate on the PSTN and separately makes

12

available a different offering that permits users generally to terminate calls to the PSTN

13

should be subject to the rules we adopt in today’s Order if a user can combine those

14

separate offerings or can use them simultaneously or in immediate succession.y’Id. at 33.

15

The FCC said this was only a tentative conclusion, which is the mechanism by which the

16

FCC elicits public comment in a Notice of Proposed Rulemaking on possible futwe rule

17

changes. The FCC has never adopted this tentative 2005 proposal, instead maintaining

18

the existing definition of interconnected VoIP to which the West Virginia statute refers.

19

Therefore, the FCC’s rules and its definition of interconnected VoIP service continue to

20

apply only to providers that offer a single service that permits users generally to receive

21

calls that originate on the PSTN and to terminate calls to the PSTN. As described above,

22

YMax Communications gives customers the option of getting a phone number and of

23

receiving calls, by subscribing to its magicIn@ service. magicJack, on the other hand,
CH566335 1.4
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1

gives customers the option of making outgoing calls to the United States, Canada, Puerto

2

Rico and the Virgin Islands, by subscribing to its magicout0 service. Neither magicJack

3

nor YMax offers a single service that permits users generally to receive calls that

4

originate on the PSTN and to terminate calls to the PSTN. Neither therefore provides an

5

interconnected VoIP service as defined by 47 C.F.R.

6

Code 0 7-1-3cc(b) and W. Va. Code R. 9 150-32-2.3.a.

9

9.3-and

consequently W. Va.

7

Q.

Is the FCC currently reconsidering the definition of interconnected VoIP service?

8

A.

On September 23, 2010, the FCC initiated a new Notice of Inquiry once again seeking

9

public comment on whether it should consider proposing changes to its E911 rules. In

10

doing so, the FCC again specifically recognized the limited scope of its definition of

11

interconnected VoIP services and therefore the limited reach of its 9 11 requirements:

12
13
14
15
16
17
18
19
20

Thus far, the Commission’s VoIP 91 1 rules have been limited to
providers of interconnected VoIP services. Since these rules were
adopted, however, there has been a significant increase in the
availability and use of portable VoIP services and applications that
do not meet one or more prongs of the interconnected VoIP
definition. In light of the increase in use of these services, we
seek comment on whether we should extend 911 and E911
obligations to Providers of VoIP services that are not currentlv
covered by the rules.

21

In re E911 Requirements for IP-Enabled Service Providers, WC Dkt No. 05-196, Further

22

Notice of Proposed Rulemaking and Notice of Inquiry (FCC10-177), at f[ 31, released

23

Sept. 23, 2010 (emphasis added). The FCC went on to give as a specific example of a

24

VoIP service that is

covered by 3 9.3 of its rules:

Should 911LE911 obligations apply to VoIP services that enable
users to receive calls from the PSTN and terminate calls to the
PSTN but as separately elective services? Even though such VoIP
services do not fully meet the definition of “interconnected VoIP,”

25
26
27
28
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1
2

should such service providers assume the same public safety
responsibilities?

2
3

Id. at fT 3 1 (emphasis added). So while the FCC is once again contemplating, and seeking

4

public comment on, the possibility of extending its E91 1 rules more broadly in the future,

5

it left no doubt that the definition in those rules today-the

6

West Virginia law-does not cover the magicJack or YMax services. Neither magicJack

7

nor YMax offers a single, not separately elective, service that permits users generally to

8

receive calls that originate on the PSTN and to terminate calls to the PSTN.

9

Q*

definition incorporated into

Is either YMax Communications or magicJack regulated by the FCC as a provider

10

of interconnected VoIP services? Does either company collect or remit E911 fees in

11

any state?

12

A.

Neither YMax Communications nor magicJack is regulated by the FCC as a provider of

13

interconnected VoIP services. Neither company collects or remits E91 1 fees in any state

14

based upon the current FCC and/or state regulations and applicable statutes in place.

15

Kanawha County is currently the only entity or person that has asked a state regulatory

16

authority to determine the applicability of E911 fees to the magicJack and/or YMax

17

Communications services.

18

Q.

19
20

If the Commission determines that an interconnected VoIP service is being offered,
is some type of waiver or fee adjustment reasonable or feasible?

A.

West Virginia counties are authorized to impose an enhanced 91 1 fee on subscribers to

21

interconnected VolP service, but by the terms of the governing statute only as follows:

22

the fee is "imposed upon in-state subscribers to [VoIP] service, as VuZP service is

23

dejived by the [FCC'." W. Va. Code $ 7-1-3cc(b) (emphasis added). The Commission's

CH5663351.4
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1

regulations specifically provide that VoIP service “has the same definition as

2

Interconnected [VoIP] as set forth in the rules and regulations of the [FCC], 47 C.F.R. $

3

9.3.” W. Va. Code R. !j 150-32-2.3.a. Thus, counties can impose an enhanced 91 1 fee on

4

VoIP service subscribers primarily located in West Virginia, but only to the extent that

5

the service meets the FCC’s definition of interconnected VoIP service.

6

magicJack nor YMax offers a sin.&

7

that originate on the PSTN and to terminate calls to the PSTN. Neither therefore

8

provides an interconnected VoIP service as defined by by the FCC, as set forth in 47

9

C.F.R. $ 9.3 and as described in detail by the FCC. Consequently, West Virginia Code

10

0 7-1-3cc(b) and W. Va. Code R. !j 150-32-2.3.a. do not authorize imposition of such a

11

fee and the Commission is without authority here to determine to the contrary.

12

In addition, a waiver or fee adjustment is not only reasonable or feasible, but necessary.

13

As noted above, the magicJack device@is a completely nomadic and portable device that

14

a customer can use to make and/or to receive calls wherever he or she has a broadband

15

connection. Neither magicJack nor YMax Communications knows where a purchaser

16

intends to use a device, whether the purchaser may be the user or bought the device as a

17

gift, who the user is and where they may live, from how many locations the user intends

18

to use it, or where the user may use it next.

19

Communications knows what county, or even state for that matter, E91 1 fees-even if

20

properly crafted with proper legal authority-might

21

or user. A magicJack@user who subscribes to either magicl[n@service or magicout@

22

service or both is not billed for his or her interstate or intrastate calls, nor is he or she

23

billed any monthly fees. There are no invoices to the customer on which to include a
(385663351.4
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service that permits users generally to receive calls

8

Neither magicJack nor YMax

be applicable to any given purchaser
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1

separate line item stating the amount of any fee that might be levied. There are no bills

2

rendered at all, let alone separately in each county in order to act as a billing agent for

3

each county. As noted earlier, YMax Communications and magicJack do not know

4

where a purchaser intends to use the device. YMax Communications and magicJack do

5

not know whether the user may use the device for non-business or business purposes, or

6

both. In either case, YMax Communications and magicJack do not know the purchaser’s

7

or the user’s primary residence or the site where the device will primarily be used.

8

Q.

9
10

Have you reviewed the direct testimony presented by the Emergency Operations of
Kanawha County?

A.

11

Yes, and I reserve observations on the direct testimony of the Emergency Operations of
Kanawha County for my rebuttal testimony.

12

Q.

Does this conclude your direct testimony?

13

A.

Yes.
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Legal Division
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