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PUBLIC SERVICE COMMISSION
OF WEST VIRGINIA
CHARLESTON
CASE NO. 12-0613-E-PC
CENTURY ALUMINUM OF WEST VIRGINIA, INC.
Petition for consent and approval af a special rate for
purchase of electricity.
PETITION OF APPALACHIAN POWER COMPANY
FOR CLARIFICATION AND RECONSIDERATION OF
THE COMMISSION’S OCTOBER 4,2012 ORDER
AND, AS NEEDED, FURTHER EVIDENTIARY HEARING
COMES NOW Appalachian Power Company (“APCo”), respondent in this proceeding,
and respectfilly requests the Commission, pursuant to Rule 19 of the Commission’s Rules of
Practice and Procedure, to clarify and reconsider certain elements of its October 4, 2012 Order
(also referred to as “the October 4 Order” and simply “the Order”) establishing a special rate for
Century Aluminum of West Virginia, Inc. (“Century”), to address and resolve certain matters not
addressed in that Order, and, as needed, to conduct a further evidentiary hearing on any issues
arising from that Order which were not explored in the evidentiary hearings held on July 30 and
3 1 and August 1.
Background
This proceeding presented the Commission with the complex and challenging task of
crafting a special rate for electricity that would give Century a reasonable opportunity to restart
and operate its Ravenswood Aluminum smelter without imposing an undue burden upon
Century’s supplier of electricity, APCo, or APCo’s other customers. The Commission crafted a
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special rate (also referred to as the “Special Rate Mechanism”) and described its details and
conditions in the October 4 Order.
On October 9, 2012, Century filed a motion to extend the time period allowed for the
filing of motions for reconsideration of the October 4 Order. At approximately the same time,
Century announced to the press that: “Century Aluminum has reviewed the PSC’s rate case
decision. The order includes several positive elements but, as it stands, is not sufficient for a
smelter restart at this time.” Century was reported as saying that it “would continue to work with
the PSC to get further concessions on its power rate” and that it planned to file a motion for
reconsideration of the order.
APCo awaits with interest the filing of Century’s petition for reconsideration and will
evaluate the specifics which Century provides in that petition about Century’s current position
and, in due course, may submit a response to those specifics. In the meantime, APCo has also
reviewed the Commission’s Order and studied its provisions and has identified a number of
matters on which it deems it appropriate to request, in APCo’s own petition, clarification,
reconsideration, and, as needed, rehearing.
corporate Guarantee and Undertaking
Having reviewed the Commission’s October 4 Order, APCo has concluded that certain of
the Order’s aspects regarding the Corporate Guarantee and Undertaking require clarification. In
particular, APCo respectfully asks the Commission to clarify the means by which the Corporate
Guarantee and Undertaking can fully address the risks associated with financing any and all
shortfalls in the Tracking Account (“Tracking Account Shortfalls”) and achieve the objectives
set forth in the Order. APCo believes that such action is necessary to ensure that the Order
adequately shields APCo and its other customers from the risk of Tracking Account Shortfalls
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and to establish the parameters for negotiations by APCo, Century, and its parent as to the
elements and specific terms of the Corporate Guarantee and Undertaking.
The Order indicated multiple conclusions and intentions arrived at by the Commission in
discharging its statutory obligations with respect to a special rate for Century. One conclusion
and intention was that “Century will be responsible for any shortfall in the Tracking
Account. . . .” October 4 Order, Conclusion of Law No. 27, at 67. To achieve that objective, it
is essential that the Corporate Guarantee and Undertaking posited by the Commission provide a
solid and dependable mechanism for discharging whatever Tracking Account Shortfalls the
special rate for Century may produce. The magnitude of such shortfalls is indeterminate, but the
evidentiary record supports that it could amount to hundreds of millions of dollars. Such a
Corporate Guarantee and Undertaking needs to be more robust than a naked contractual promise.
This imperative may well be exactly what the Commission contemplated. In its October 10,
2012 Order granting an extension for the submission of petitions for reconsideration, the
Commission identified nine elements contained in its Special Rate Mechanism.

The

Commission noted as one of these elements that the “CAD alternative proposal recommended a
letter of credit to assure the payment of revenue shortfalls”; the Commission further noted that
the “Commission Special Rate Mechanism contained all of the above elements.” October 10
Order at 2. A letter of credit (“LOC”) is essential to provide a meaningful guarantee that
Century and its parent will have the financial wherewithal to discharge their responsibilities and
thus “assure payment of potential revenue shortfalls.” October 4 Order at 1. The Order also
provided that APCo will record revenue shortfalls resulting from the Century special rate as a
“regulatory asset.” October 4 Order at 44. As discussed below, in order to record such
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regulatory assets, the revenue shortfall must be probable of recovery under applicable accounting
standards.
The Commission paid special attention to the risk of Tracking Account Shortfalls in its
Order and placed that risk squarely on Century. October 4 Order at 33, 56, 57, and 67. As the
Commission noted regarding the structure of the Special Rate Mechanism:

“There must,

however, be some provisions in place to protect APCo and its customers and to provide some
assurance that Century will pay accrued revenue shortfalls . . . if they are not offset fully by
excess payments made by Century when LME rates are higher.”

Id.at 56.

APCo has no quarrel

with this instruction and believes that it is necessary to meet the statutorily mandated just,
reasonable, and fairly balanced revenue allocation under the special rate. See W. Va. Code $242-1j(f).
The Commission required the Corporate Guarantee and Undertaking to be “acceptable to
APCo” and envisioned that APCo would negotiate with Century and its parent, Century
Aluminum Company, to arrive at this acceptable Corporate Guarantee and Undertaking. October
4 Order at 56 and 69. At this time, before the negotiations contemplated by the Commission

have begun, in order to forestall an impasse similar to the one that led to the initiation of this
case, APCo seeks to clarifl whether its view of the provisions that a Corporate Guarantee and
Undertaking should and may include is consonant with the Commission’s.
APCo submits that an acceptable Corporate Guarantee and Undertaking would, at a
minimum, provide for Century Aluminum Company’s offsetting fully any Tracking Account
Shortfall, regardless of amount, and require that Century Aluminum Company furnish an LOC as
a sufficient security mechanism to enable it to do so, regardless of its fortunes at the time when it
may be called upon to offset any Tracking Account Shortfall.
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Commission’s Order to require Century Aluminum Company to execute a Corporate Guarantee
and Undertaking that meets these minimum expectations because the Commission has required
Century Aluminum Company ultimately to be responsible “for any liability of the Century
Ravenswood facility payable to APCo pursuant to the Special Rate Mechanism Tracking
Account. . . .” October 4 Order at 56.
A Corporate Guarantee and Undertaking that fails to assure the ability of Century and
Century Aluminum Company to offset the full liability is clearly inconsistent with the
requirement that Century Aluminum Company assume any liability that might arise.

A

Corporate Guarantee and Undertaking without the security mechanism which a satisfactory LOC
would provide would fail to supply the necessary assurance. The precise terms of the Corporate
Guarantee and Undertaking would be negotiated by the parties to it, but, at minimum, the LOC
would need to be issued by a U.S. Bank (or a foreign bank with a U.S. branch) which itself has a
credit rating of at least A- from Standard and Poor’s (,‘S&Py’)and A3 from Moody’s.
Permitting a Corporate Guarantee and Undertaking that does not include an LOC would
be equivalent to presuming that a bare contractual promise is sufficient to remove from APCo
and its other customers any and all risk of a Tracking Account Shortfall. However, such a
presumption ignores the possibility that Century and Century Aluminum Company may not be
able to offset fully a Tracking Account Shortfall and makes the false assumption that there is no
set of circumstances under which Century and Century Aluminum Company might not be able to
honor the obligation that the Order places on them.
APCo’s review of Century Aluminum Company’s financial posture discloses legitimate
causes for concern. Its credit is distressed and below investment grade and its assets are highly
encumbered. S&P rates its credit as B. As S&P notes: “The ratings take into account the
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company’s exposure to the volatile and cyclical aluminum industry, its overall above average
cost position, and its limited product diversity.” S&P Credit Summary: Century Aluminum
Company at 1 (August 31, 2012). Moody’s Senior Unsecured Debt Rating for Century
Aluminum Company is Caal. Credit Opinion, Moody’s Investor Service at 1 (May 24, 2012).
Both ratings agencies point not to inevitable unflagging prosperity, but rather to serious potential
difficulties that could arise in future years. Moody’s Credit Opinion at 3; S&P Credit Summary
at 1,4. Century Aluminum Company faces the risk that aluminum prices may drop precipitously
and not recover. In fact, on May 24, Moody’s issued an LGD (loss given a default) Assessment
report which indicated that Century Aluminum Company’s 2014 bonds have a 26% probability
of default and projected that, if a default occurred, investors would lose 77% of their bonds’
principal value. This investor risk is analogous to APCo’s risk in that Century would owe APCo
the Tracking Account Shortfall balance.

For voluntary investors in Century Aluminum

Company’s bonds, this risk is significant through 2014; the risk is even more significant for
APCo over the ten-year business cycle during which the Special Rate Mechanism could be in
effect.
Even riskier than Century Aluminum Company’s general credit outlook at present is its
potential financial posture at such time as it might be called upon to offset fully a Tracking
Account Shortfall. A Tracking Account Shortfall-and
Century Aluminum Company-would

the attendant need for an offset fiom

most likely result from sustained weakness in the global

aluminum market. Yet, it is just such a sustained weakness that could impair the credit and even
threaten the very existence of Century Aluminum Company, leaving Century Aluminum
Company without the resources necessary to offset the Tracking Account Shortfall. It is
precisely under the circumstances that would produce a Tracking Account Shortfall, and when
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the Corporate Guarantee and Undertaking is most needed, that a naked contractual promise
would be of no avail. It is reasonable to doubt that Century Aluminum Company, whose
financial prospects-and

even survival-depend on the vicissitudes of the aluminum market,

could offset serious losses resulting from those very same vicissitudes.
If the Order does not allow APCo the latitude to insist upon a Corporate Guarantee and
Undertaking supported by an acceptable LOC, it would not actually place the risk of a Tracking
Account Shortfall on Century and its parent. It would instead place an undue burden on APCo
and its other customers. While APCo does not believe that the Order intended to burden APCo
and its ratepayers in this way, APCo asks the Commission to clarify that its Order allows APCo
the latitude to require an LOC as part of the Century Corporate Guarantee and Undertaking.
APCo recognizes that the record in this case did not explore Century Aluminum
Company’s creditworthiness. This is unsurprising, since a corporate guarantee from Century
Aluminum Company was not an element of any party’s special rate proposal at hearing.
Likewise, the record contains comparatively limited discussion of the use of any type of security

I
~

mechanism in connection with Century’s Special Rate Mechanism obligations, although the
Consumer Advocate Division recommended that an LOC be required of Century. Motion of The
Consumer Advocate Division for Leave to Supplement the Record Response to Commission
Request Exhibit 6 at 4 (August 20, 2012). If there is any dispute about the need for an LOC to
provide an adequate security mechanism as part of Century’s Corporate Guarantee and
Undertaking, APCo respectfully requests that the Commission reopen the record for the

~

I

introduction of evidence as to Century Aluminum Company’s creditworthiness and future

I

financial prospects.
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Ultimate Recoverv of Shortfalls Not Borne BY Century
There is no question that the Commission intends that Century and Century Aluminum
Company be responsible for any accumulated shortfalls in the Special Rate Mechanism Tracking
Account over the life of the special rate contract. However, unless the Corporate Guarantee and
Undertaking provided by Century and its parent is so secured, well-funded, and ironclad that
there is no possibility of its proving inadequate to discharge such shortfalls, it is possible that
there may be, at the end of the Century contract, some level of uncollectible shortfall produced
under the Special Rate Mechanism with no identified means of recovering it. APCo respectfully
submits that, after APCo has funded for ten years all of the special rate shortfalls, over and above
the levels of support provided by the severance tax credit and the majority of the fixed cost
credit, at a very modest level of carrying charge (which constitutes a separate issue which APCo
discusses below), it would not be a balanced and equitable outcome to leave APCo to suffer the
financial impact of such an uncollectible shortfall. APCo submits that the Commission’s Order
should be supplemented to address such a contingency and to provide an ultimate recovery
mechanism to be employed in such an eventuality. Indeed, such a mechanism is necessary to
provide the probability of recovery required for APCo to be able to record Tracking Account
Shortfalls as regulatory assets.
Periodic Commission Review of the Operation of the
Special Rate Mechanism and the Status of the Tracking Account
The Commission notes at page 55 of the Order its discretion to review and address before
the end of the term of the Century special contract large regulatory liabilities that may
accumulate in the Tracking Account in the event of sustained high prices for high grade
aluminum on the London Metal Exchange. APCo respectfblly suggests that the Commission
should specify that it retains a reciprocal discretion to review and address before the end of the
(R0751847.1}
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contract large regulatory asset balances that may accumulate in the Tracking Account in the
event of sustained depressed aluminum prices. In light of the unprecedented nature of the Special
Rate Mechanism established in this proceeding and the magnitude of fluctuations which are
possible in the Tracking Account, it would be beneficial for the Commission to monitor on a
regular basis the working of the Special Rate Mechanism. APCo respectfully suggests the
advisability of the Commission establishing a review proceeding to occur at three-year intervals,
at least, to examine how the Special Rate Mechanism has operated and the current status of the
Tracking Account. In addition, if the LOC required under the Corporate Guarantee and
Undertaking negotiated by APCo, Century, and Century Aluminum Company is of a duration
less than ten years and thus needs to be renewed at intervals, such renewal warrants periodic
reexamination of the operation of the Special Rate Mechanism.
Carrving Charges Allowed on Tracking Account Balances
Under the Special Rate Mechanism approved by the Commission, APCo will be carrying
in the Tracking Account established pursuant to the Order various balances when the electric
rates paid by Century fall short of APCo’s applicable tariff rates. The Commission has allowed
APCo carrying charges on such balances, but only at the rate of APCo’s average short term debt.
That is a problematic carrying charge rate. The frequency and magnitude of the Tracking
Account Shortfalls is unpredictable. They may be small and occasional, or they may be large
and persistent. APCo will have no choice but to rely on its whole mix of capital resources short-term debt, long-term debt, and equity capital - to finance what could be tens or even
hundreds of millions of dollars of shortfalls over the course of a decade. Carrying charges at a
short-term debt rate are manifestly inadequate compensation for financing such amounts for such
periods. In order to comply with the statutory requirement that a special rate not impose an
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undue burden on APCo, APCo should not be compelled to be an involuntary banker for Century
at rates which are radically below both Century’s and APCo’s financing costs.

APCo

respectfully submits that it should be allowed carrying charges on Tracking Account Shortfalls at
its weighted average cost of capital (“WACC”) - which would reflect the sources of capital that
APCo would need to rely on to finance such shortfalls for as long as a decade. At a bare
minimum, when the Tracking Account Shortfall is at comparatively modest levels (e.g. below
$20 million), the Commission should provide some fixed carrying charge rate, as it did in Case

No. ll-0274-E-GI, where it determined that a short-term debt rate was inadequate and
authorized a 4% carrying charge. At levels above $20 million, a WACC rate would be far more
appropriate and essential to compensate APCo adequately for financing the operation of the
Special Rate Mechanism.
Accounting Requirements ,for Regulatory ,Assets
As noted above, the Commission has clearly stated that it intends APCo to record
regulatory assets in connection with the Century Special Rate Mechanism: “For accounting
purposes, APCo will record revenue shortfalls as debit balances in accounts receivable from
Century (a regulatory asset).” October 4 Order at 44. In order to record such regulatory assets in
compliance with Generally Accepted Accounting Principles, the regulatory assets must be
probable of recovery. In the case of Century’s 2006 special rate mechanism, the Commission’s
July 26, 2006 Order in Case No. 05-1278-E-PC-PW-42T and the joint stipulation (in Paragraph
37) which that Order approved satisfied this requirement by specifying that any rate payment
shortfall would be recorded “for future recovery from the Companies’ customers, as a part of
its ENEC. . . .” With respect to the new special rate, this ultimate regulatory recovery backstop
could legitimately be limited to any Tracking Account Shortfall not paid by Century and/or its
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parent pursuant to the Commission-mandated Corporate Guarantee and Undertaking. But that
backstop is imperative for APCo to be able to record the Tracking Account Shortfalls as
regulatory assets and thus demonstrate the probable recovery of incurred costs.
Coal Severance Tax Credit
The first layer of support for the special rate approved by the Commission for Century is
the $19.4 million dollars per year authorized and made possible by the coal severance tax credit
created by W.Va. Code $011-13CC-1 et seq. All of the parties factored this assumed level of
support into their special rate proposals (in some cases at the $20 milliodyear rate of the credit
itself, rather than the actual maximum amount of $19.4 milliodyear which could be available to
APCo, net of the three percent inducement and compensation allowance authorized to be
retained by the coal producers claiming the tax credit). The Commission relied on this level of
support in crafting the Special Rate Mechanism established in its October 4 Order.
It is expected, not unreasonably, that the Legislature’s coal severance tax credit system
will result in producing the maximum authorized level of support (of $19.4 milliodyear)
throughout the ten years of its duration. But there is no guaranty that this will be the case. The
tax credit is a voluntary option; no coal producer is required to claim it. It is hoped that the level
of participation by coal producers will be sufficient to allow h l l use of the $19.4 million annual
maximum to support Century’s special rate, but if the use of the credit falls shorts at any time,
APCo should not be attributed with receiving a greater amount of “required payments” from
participating coal producers than APCo actually receives pursuant to W.Va. Code $1 1-13CC-4.
There may conceivably be other circumstances which will affect the level of monetary
support available from the coal severance tax credit mechanism. Until the mechanism is seen in
operation, it remains uncertain how the timing of claims for tax credits, administrative
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processing by the West Virginia State Tax Department, and actual receipt by APCo of
remittances from participating coal producers will work out.
In short, APCo respectfully suggests that the Commission’s Special Rate Mechanism for
Century should make provision for the possibility that there may be variations between both the
actual level of severance tax credit support and the actual timing of APCo’s receipt of required
payments, and the assumption in the Commission’s Order that $1.6 million will be available each
month to support Century’s special rate. In such event, there needs to be appropriate provision
for APCo to be protected against any shortfall in the annual rate support provided by the coal
severance tax mechanism. To simplify the accounting as well as ensure that APCo does obtain
the equivalent of $19.4 million annually from the coal severance abatement mechanism, APCo
requests that the Commission authorize APCo, in the event it does not receive cash payments
totaling $19.4 million annually, to roll the resulting deficit into its next annual ENEC proceeding
and recover it through the rates established in that proceeding.
Conclusion
APCo appreciates the great care with which the Commission crafted the Special Rate
Mechanism which it offered to Century. The Commission’s address to the matters identified in
this petition for clarification, reconsideration, and possible further hearing will enable the Order
to resolve additional points needed for an equitable and fully functional Special Rate Mechanism
for Century which does not impose an undue burden on APCo or its other customers.
Respectfully submitted,
APPALACHIAN POWER COMPANY
By Counsel
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William C. P o r t h b s B #2943)~~&mlaW.com
Brian E. Calabrese ( W S B #12028) bec@,ramlaw.com
Robinson & McElwee PLLC
P. 0. Box 1791
Charleston, West Virginia 25326
James R. Bacha
Hector Garcia
American Electric Power Service Corporation
1 Riverside Plaza, Post Office Box 16631
Columbus, Ohio 4321 5
Counsel for Appalachian Power Company
Dated this 26th day of October, 2012.
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VERIFICATION

STATE OF WEST VIRGINIA
COUNTY OF KANAWHA

)

1

to-wit:

)

Before me, a Notary Public in and for the aforesaid jurisdiction, personally
appeared Steven H. Ferguson, who, being by me first duly sworn, did depose and say that
he is Director - Regulatory Services for West Virginia for Appalachian Power Company,
that he has read the foregoing petition and knows the contents thereof, and that the facts
therein stated are true to the best of his information and belief. Subscribed and sworn to
before me thisq@ay

of October, 2012.
n

Notary Public

(SEAL)
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PUBLIC SERVICE COMMISSION
OF WEST VIRGINIA
CHARLESTON
CASE NO. 12-0613-E-PC
CENTURY ALUMINUM OF WEST VIRGINIA, INC.
Petition for consent and approval of a special rate for
Purchase of electricity.
CERTIFICATE OF SERVICE

I, William C. Porth, counsel for Appalachian Power Company, do hereby certify that true
copies of the foregoing petition of Appalachian Power Company were served by hand delivery,
first-class U.S. Mail, or (by express request) electronic transmission this 26'h day of October,
2012, addressed to the following:
Wendy Braswell, Esquire
John Little, Esquire
Public Service Commission
201 Brooks Street
Charleston, West Virginia 25301
Counselfor
Staffof West Virginia
Public Service Commission

Derrick P. Williamson, Esquire
Barry A. Naum, Esquire
Spilman Thomas & Battle, PLLC
1100 Bent Creek Blvd., Suite 101
Mechanicsburg, PA 17050
Counselfor
West Virginia Energy Users Group

Jacqueline Lake Roberts, Esquire
David A. Sade, Esquire
Consumer Advocate Division
700 Union Building
723 Kanawha Blvd., East
Charleston, WV 25301
Counselfor
Consumer Advocate Division

Susan J. Riggs, Esquire
Keith D. Fisher, Esquire
Spilman Thomas & Battle, PLLC
300 Kanawha Blvd., East
Charleston, WV 25301
Counselfor
West Virginia Energy Users Group

Damon E. Xenopoulos, Esquire
Brickfield, Burchette, Ritts
& Stone, PC
1025 Thomas Jefferson St., NW
gth Floor - West Tower
Washington, DC 20007
Counselfor
Steel of West Virginia, Inc.

Webster J. Arceneaux 111, Esquire
Martin J. Glasser, Esquire
Lewis Glasser Casey & Rollins, PLLC
P.O. Box 1746
Charleston, WV 25326
Counselfor
Steel of West Virginia, Inc.
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James V. Kelsh, Esquire
Bowles Rice McDavid Graff
& Love LLP
P.O. Box 1386
Charleston, WV 25325-1386
Counselfor
Century Aluminum of
West Virginia, Inc.

Leonard Knee, Esquire
lknee@,bowlesrice.com

Counselfor
Century Aluminum of
West Virginia, Inc.
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william C. Porth (WV State Bar ID No. 2943)
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